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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
'WASHINGTON, D.C. 20549-3010

DiVISION OF
CORPORATION FINANCE

e
L

09035376 ! f

Anthony J. Horan ' 5 MAR 18 7000 * C
JPMorgan Chase & Co. | e | 1434
Corporate Secretary L}}j_ﬁ hington, pe ﬁﬁ,g?ﬁ“

Office of the Secretary e AT [Ha-¥

270 Park Avenue ‘ p bi%c , o
New York, NY 10017-2070 Ali/ailabﬂi by 5[ -09

Re:  JPMorgan Chase & Co.
Incoming letter dated January 5, 2009

- Dear Mr. Horan:

This is in response to your letter dated January 5, 2009 concerning the shareholder
proposal submitted to JPMorgan Chase by Ray T. Chevedden. We also have received a
letter on the proponent’s behalf dated February 18, 2009. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
Sincerely,
Heather L. Maples
Senior Special Counsel
Enclosures

cc: John Chevedden

**FISMA & OMB Memorandum M-07-16***



March 6, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  JPMorgan Chase & Co.
Incoming letter dated January 5, 2009

The proposal asks the board to take the steps necessary to amend the bylaws and
each appropriate governing document to give holders of 10% of JPMorgan Chase’s
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner meetings and further provides that such bylaw and/or
charter text shall not have any exception or exclusion conditions (to the fullest extent
permitted by state law) that apply only to shareowners but not to management and/or the

board.

We are unable to concur in your view that JPMorgan Chase may exclude the
proposal under rule 14a-8(i)(2). Accordingly, we do not believe that JPMorgan Chase
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to concur in your view that JPMorgan Chase may exclude the
proposal under rule 14a-8(i)(3). Accordingly, we do not believe that JPMorgan Chase
may omit the proposal from its proxy materials in reliance on rule 14a-8(1)(3).

We are unable to concur in your view that JPMorgan Chase may exclude the

proposal under rule 14a-8(i)(6). Accordingly, we do-not believe that JPMorgan Chase
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(6).

Sincerely,

Michael J. Reedich
Special Counsel



: DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to '
recommend enforcement action to the Commission. In connection with a shareholder proposal
- under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative. :

, Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
~ the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal - -
procedures and proxy review into a formal or adversary procedure. '

It is important to note that the staff's and Commission’s no-action responses to
Rule 142-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly- a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material, o ‘



JOHN CHEVEDDEN
**EISMA & OMB Memorandum M-Q7-16*** . **CISMA & OMB Memorandum M-07-16***

February 18, 2009

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 JPMorgan Chase & Co. (JPM)
Rule 14a-8 Proposal by Ray T. Chevedden
Special Shareholder Meetings

Ladies and Genﬂemen:

This is in response to the January 5, 2009 no action request with Gibson, Dunn & Crutcher
copied on page 8.

The following precedents were in regard to rule 14a-8 proposals with the same key resolved text
as this proposal:

Burlington Northern Santa Fe Cogporatlo (January 12, 2009)

Allegheny Energy, Inc. (Jammary 15, 2009)

Honeywell International Inc. (January 15, 2009)

Baker Hughes Inc. (January 16, 2009)

Home Depot (January 21, 2009)

Wyeth (January 28, 2009)

AT&T (January 28, 2009)

Verizon Communications Inc. (February 2, 2009)

Bank of America Corporation (February 3, 2009)

Morgan Stanley (February 4, 2009)

CVS Caremark Corporation (February 6, 2009)

For these reasons it is requested that the staff find that this resolution cannot be omitted from the
company proxy.

.Sincerely,

hn Chevedden

cc:
Ray T. Chevedden

Irma Caracciolo <caracciolo_irma@jpmorgan.com>



























EXHIBIT A



olmsted ‘ To Anthony Horan <ANTHONY.HORAN@chase.com>

FISMA & OMB Memorandum M-07-16"*  on Jrma Caracciolo <caracciolo_rma@jpmorgan.com>
11/04/2008 09:55 PM bee

Subject Rule 14a-8 Proposal (JPM) SPM

This document contains 3 file attachment with a file size of 224.0 KB.

Pleagse see the attachment.
Sincerxely,
John Chevedden
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**FISMA & OMB Memorandum M-07-16***
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JPMoRrGAN CHASE & CO.

Anthony ). Horan

' Corporate Secretary
November 5, 2008 Office of the Secretary
VIA OVERNIGHT DELIVERY
Mr. John Chevedden

" +=FISMA & OMB Memorandum M-07-16**

Re: Shiarcholder Proposal - John Chevedden/Ray Chevedden

Dear Mr. Chevedden:

1 am writing on béhalf of JPMorgan Chase & Co. (JFM), which received-on November 4, 2008,
from Mr. Ray T. Chevedden, on behalf of the Ray T. Chevedden and Veronica G. Chevedden
Famiby Truse Memoranaushmrchalder proposal-entitled “Special Shareowner Meetings” for
consideration at our 2009 Annual Meeting of Shareholders (Propesal). Mr. Chevedden has

_ appointed you as his proxy to act on his behalf in this.and all matters related to this proposal and
its submission at our annual meeting. :

Mr. Chievedden’s Proposal contains certain procedural deficiencies, as set forth below, which
Securities and Exchange Commission (SEC) regulations require us to bring to your attention.

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that each
shareholder proponent must submit sufficient proof that he has continuously held at least $2,000
in market value, or 1%, of a company’s shares entitled to vote on the proposal for at least one
year as of the date the shareholder proposal was submitted. The Company’s stock records do not
indicate that Mr. Chevedden is the record owner of sufficient shares to satisfy this requirement

-and we did not.receive proof from him that he has satisfied Rule 142-8’s ownership requirements
as of the date that the proposal was submitted to JPM. v :

To remedy this dcfec't; you must submit sufficient proof of Mr.jCheveddéxi’s ownership of IPM
. shares. As explained in Rule 14a-8(b), sufficient proof may be in the formof:

e 2 written statement from the “record”™ holder of his shares (usually a broker ora
bank) vérifying that, as of the date the proposal was submitted, he continuously
held the requisite number of JPM shares for at least one year; or

e ifhe has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 3, or
amendments to those documents.or updated forms, reflecting his ownership of
JPM shares as of of before the date on which the oné-year eligibility period
begins, a copy of the schedule and/or form, and any subsequent amendments
reporting a change in the ownership level and a written statement that he
continuously held the required number of shares for the one-year period.

] 270 Park Avenue, New York, New York 10017-2070
Telephone 212 2707122 Facsimile 212 270 4240  anthonv.horan@chase.com

JPMargan Chase & Ca.



The ules of the SEC require that your response to this letter be postmarked or transmijtted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to-me at 270 Park Avenue, 38™ Floor, New York NY 10017. Alternatively, you
may transmit any response by facsimile to me at 212-270-4240. For your reference, please find
-enclosed a copy of SEC Rule 14a-8. '

If you have any questions with respect to the foregoing, please tontact me.

| Sigceral)g,
(0@
ce: R. Chevedden

Enclosure: Rule 14a-8 of the Sccurities Exchange Act of 1934

Sharcholder proposal acknowledgement 2008 - R. Chevedden re deficiency.doc



Rule 14a-8 of the Securities Exchange Act of 1934
Shareholder proposals

This section addrésses.when a company must include a sharehelder’s proposal in its proxy statemmient and
identify the proposal in its form of proxy when the company holds an annual or special meeting of
‘sharehbolders. In summary,.in order to have your shareholder proposal included on a company’s proxy card,
and Included along with any supporting statément in its proxy statement, you must be eligible and follow
certain procedures. Under a few specific circumstances; te company is permitted:to exclude your proposal,
but oniy after submitting its reasons to the Commission. We structured this sectionin & question-and-answer

" formiit so that it Is easier to undérstand. The references to “you” are to a sharehéider seeking to submit the
proposal.

(a) Question 1: What is a proposal? .

A shareholder proposal Is your recommendation or requirement that the company and/or its board of
directorstake action, which you intend to present at a meeting of the company’s shareholders. Your-
‘proposal sHould stateé as clearly-as possible the course of action that you balieve the company should follow.
i your proposal is placed on the company’s proxy card, the company riust-alsp provide in the form of proxy
means for shareholders 1o specify by boxes a choice between approval or disapproval, or abstention. Unless:
otherwise indicated, the word *propdsal as used in this section refers both to your proposat, and to your
corresponding statement in support of your proposal (if any).

(b) Question 2: Whio is eligible to submit a proposal, and how do | demonstrate to the company that |
am eligible?

{1) In order to be efigible to submit a proposal, you must have continuously held at least $2,000 in market
value, or 1%, of the corhpaiy’s secirities entifled to be voted on the proposal atihie meeting for at least one
year by the date you submit the proposal. You must confinue to hold those securilies through the date of the
mieeting: .

{2} if you are the registered holder of your securities, which means.that your niame appears in the company's
records as a shareholder, the companycan verify your eligibility on its own, although' you will still have to
provide the company with a written statement that you intend to continue to hold the securities through-the
date of the meeting of shareholders. However, if like many shareholders you are not a registered hoider, the
company likely does not know that you are a shareholder, or how many shares you own. In this case, at the
time you submit your proposal, you must prove your eligibility to the company in one of two ways:

{i) The first way is to submit to the company & written statement from the “record” holder of your securities
{usually-a broker.or bank} verifying that, at the time you submitted your proposal, you continuously held the
securities for at least one year. You must also include your own written statement that you intend fo_continue
to hold the securifies through the date of the meeting of shareholders; or- -

{ii) The second way to prove ownership applies only if you have filed a Schedule 13D (§240.13d-101),
Schedule 136 (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4 (§249.104 of this chapter) and/or
Form 5 (§249.105 of this chapter), or amendments to those documents or updated forms, reflecling your
ownership of the shares as of or before the date on which the one-year eligibility period begins. if you have
filed one of these documents with the SEC, you may demonstrate your sligibility by submitting to the
company:

(A)-A copy of the schedule and/or form, and any subsequent amendments reporting a change in your
_ownership level; . ’

{B) Your written statement that you continuously held the required number of shares for the one-year period
as of the date of the statement; and )

{C) Your wiitten statement that you intend to continue ownership of the shares thfough the date of the
company's annual or special meeting. ’ ' :
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{c) Question 3: How many proposais may | submit?

Each shareholder may submit no mere than onre proposal ta a company for a particular shareholders’
" meeting.

{d) Question 4: How long can my propoesal be?
The pmpcsél, including any accompanying supporting statement, may not exceed 500 words.
{e) Question 5: What is the deadline for submitting a proposal? )

(1) i you are submitting your praposal for the company’s annual meeting, you ¢2n nrmost cases find the
" deadline in last year's proxy statement. However, if the company did.not Hold an annual meeting last year, or
‘has charigéd the date of its meeting for this year more than 30, days from last year's meefing, you can
usually find the deadline in one of the company‘ssquarteﬂy reports on Ferm-10-Q (§249.308a of this
chapter). or in sharehplder reports of investment companies under §270,30d-1 of this chapter of the
Investment Company -Act of 1940. In order to avoid-coritroversy, shareholders should submit thelr proposals
bymeans including electronic means, that permitthém to prove the daiaof delwery.

.(2) The deadline is calculated in the following manner if the proposal is submitted for 2 regulady scheduled
ahnual meeting. The proposal must be received at the company's principal executive offices not less than
120 calendar days before the date of the company’s proxy statement released Yo shareholders in connection
-with the.previous year's annual meeting. However, if thie company-did not hold &n annual meeting the

- previous year, or if the date of this year's annual mesting has been changed by more.than 30 days fiom the
date of the previous year's meeting, then the deadling is a reasonable time before he company begms o
print and send its proxy materials.

(3) #f you sre submitting your proposal for 8 meeting of shareholders other than a regularly scheduled annual
meeting, the deadline is a reasonable time before the company begins o print arid send its proky materials.

(f} Question 6: What if fai! to foliow one of the eligibxl‘ty or procedural requ!remenis explamed in
answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has. nouﬁed you of the. problem, and you have
failed adequately to correct it. Within 14 calendar days of recelving your proposal, the company miust notify
- you in writing of’ any procedural or eligibility deficiencies, as well 8s of the time frame for your response.

. Your response must be postmarked, or transmitted electronlwlly, no later than 14 days from the date you
received the company’s notification. A company need not provide you such notice of a deficiency ifthe
deficiency cannot be remsdied, such as If you fail to submit a proppsal by the company's properly.
determined deadline. if the company intends o exclude the proposal, if will latér have to make a submission
~ under §240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8(). -

(2) if you fall in your promise to hold the required number of securities through the date of the meeting of
shareholders, then the company will be permitted to exciude all of your pmposalsfsom its proxy materials for
any meeting held in the following two calendar years.

(g) Question 7: Who has the burden of petsuading the COI‘I’IMISSIDTI or 1ts staﬁ that my proposaf can
be excluded?

Except as otherw:se noted, the burden is on the company to demonstrate that itis entlﬂed to exclude a
proposal.

{(h)y Question 8: Must | appear personally at the shareholders” meeting to present the proposal?

{1) Either you, or your fepresentaﬁve who is qualified undér state law to present the preposal on your behak,
must attend the meeting to present the proposal, Whether you attend the meeting yourself orsend a

428902:v1 2



qualified representative to the meeting in-your place, you should make sure that you, or your representative,
follow the proper state law procedures for attending the meeting and/or presenting your proposal.

{2) ¥ the company holds its shareholder meeling in whole or in part via electronic media, and the coripany
permits you or your representative 10 present your propesdi via such media, then you may appear through
électronic media rather than traveling to the meeting to appear In person.

(3} If you or your qualified representanve fail to apipear and present the proposal, without good cause, the
company will be permitted to eéxclude alt of your proposals from its proxy materials for any meetings held in
the foliowing two calenidar years.

{i) Question 9: If 1 have complied with the proceduiral reﬁuirements. on what other bases may a
company rely to exclude my proposal?

(1) timproper under state law; iFthe propasal is not a proper subject for action by shareholders undet the
laws. of the jurisdiction of the company's organization;

Note to paragraph{i)}{1): Depending on the subject maiter, somie proposals are not considered
proper under state law if they woéuld be binding on the company if approved by shareholders. In
our experlence; most proposals that.are cast as refommendations or requests that the board of
directors take specified action are proper under siate law. Accordingly, we will assume that a
proposal drafted as a recommendation or SUggesﬂon is proper umess the company demonstrates
otherwise:

(2} Violation offaw: If the proposal would, if lmplemented cause the company to violate any state, federai, or
foreign law to which itis subject; .

Note to parag}aph(n)(z) We will not apply this basis for exclusion to permit exclusion of a
-proposal on grounds that it would violate foreign law if comphance with the foreign law would
result in a violation of any state or federal law.

(3) Vioiation of proxy rules: lf‘the proposal or supporting statement Is contrary to any of the’ Commission’s
‘proxy rules, including §240.14a-9, which prohibits matérially fa!se -or mssleadmg smtements in proxy
soficiting materials;

(4) Personal grievance; special interest: If the proposal refates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed to result in a benefit to you orto
further a personal interest, which is not shared-by the other shareholders at large;

{5) Relevance: lf. the proposal relates to operations which account for jess than 6 percent of the company’s
totel assets at the end of its most recent fiscat year, and for less than 5 percent of its net earnings and gross
sales for its most recent fiscal year, and is not otherwise significantly related to the company’s business;

(6) Absence of powerfauthonty: If the company would fack the power or authority to implement the proposal;

{7} Management functions: I the proposal deals with a matter relating fo the company’s ordinary business
aperations;

(8) Refates to election: If the proposél relates to a nomination or an election for membership on the
company's.board of directors or analogous goveming bady or a procedure for such nomination or election;

(9) Confiicts with company's proposal: If the proposal directly conflicts with one of the company’s own
proposals to be submitted to shareholders at the same meeting;

Note to paragraph(r)(e) A company's submission o the Commxssnon under this section should
specify the points of conflict with the company's proposal.

428902:v1 . 3



(10) Substantially implemented: if the company has already substantially implemented the proposal;

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to the
company by another proponent that will be included in the. company’s proxy materials for the same meeting;

(12) Resubmissions: If the proposal geals with substantially the same subject matter as another proposal or
proposals that has or have been previously inciuded in the company’s proxy materials within the preceding &
calendar years, a company may exclude it from its groxy materials for any migeting held within 3 calendar
years of the lasttime it was included if the proposal received:

{i) Less than 3% of the vote if proposed-once wnthm the preceding 5 calendar years;

(i) Less than 6% of the vote on its last submission to shareholders if proppsed twice previously within the
preceding 5 calendar years; or

(i) :.es‘;s‘ than 10% of the vote on Its tast submission to sharetiolders if proposed three times or more
previously within the preceding § calendar years; and ]

(13) Specific amount of dividends: If the proposal relates t specific amounts of cash or stock dividends.
® Question 10: What procedures must the company follow if it intends to exclude my proposai?

N lf the company intends to exclude a proposal from its proxy matenals. It nust file its reasons with the
Commission no later than 80 calendar days before it files its definitivé proxy statement anid form of proxy-
with the Commission. The company must simultaneously provide you with a copy of its submission, The
Commission staff may permit the company to make its subeission later than 80 days before the company
files its-definitive proxy statement and form of proxy. if the company demonstrates good cause for missing
the deadline.

(2) The company must file six paper copies of the fol!owing':
(i) Thé proposal;

{ii} An-explanation of why the company believes that it may exclude tte prdpoﬁl,- which should, if possible,
refer to the most recent applicable authority, such as prior Division letters issued under the rulg; and

(i) A supporting opinion-of counsel when such reasons.are. based on matters of state or foreign law.

{k) Question 11; May | submit my own statement to the Commission responding to the company’s
arguments"

Yes, you may submit a response, but it is not required. You should {ry to submit any response to us, with a
copy fo the company, as soon as possible after the company makes its submission. This way, the
Commission staff will have time to consider fully your submission before #t issues its response. You should
Submit six paper copies of your response.

{) Question 12: f the oompany includes my shareholder proposat in its proxy materials, what information
about me must it include alung with the-proposal itself? .

{1) The company’s proxy statement must include your name and address, as well as the number of the
company's voting securities that you hold. However, instead of providing that information, the company may
instead include a statement that it will provide the information to shareholders promptly upon receiving an
oral or written request.

(2) The company is not responsible for the contents of your proposal-or supporting statement.

428902:v1 ' 4



{m) Question 13: What can | do if the company includes in its proxy statement reasons why it
believes.shareholders should not vote in favor of my proposal,.and ! disagree with some of its
statements? - -

(1) The company may elect to include in its proxy statement reasons why it believes shareholders should
vote against your proposal. The company is aflowed to make arguments reflgcting its own point of view, just
as yout may express your own point of view in your proposal's supporting statement. _

(2) However, if you beligve that the company’s opposition 1o your proposal contains materially false or
misleading statements that may vielate our anti-fraud rule, §240.142-9; you should promptly send to the
Commissian staff and the company a letter explaining the reaisons for your view, along with a.copy of the
cimpany’s statements Gpposing your proposal, To the extent possible, your Ietter should include specific
factual information démonstrating the inaccuracy of the company’s claims. Time permitting, you may wish to
try torwork out yaur differences with the corpany by yeurself before contacting the Gommission:- staff.

{3) We require the- company to send you a copy of its statemenis oppasing your propesal before it sends its
proxy materials, so that you may bring to our attention any misterially false or misleading statements; under
the following timeframes: ,

{i) if our no-action response requires that you make revislonis to your proposalor supporting statement as a
condition to requiring the companyto iriclude itin its proxy mateitals; then the company must provide you
with & copy of its opposition statements no Iater than 5 ealendar days after the company-receives a copy of
your reviséd proposal; or

(i) in all other cases, the company'must provide you with a.copy of its opposition statéments no later than
30 calendar days before its files definitive copies of its proxy statement and form of proxy under §240.142-6.

428902:v1 . ‘ 5



oimsted To "Anthony J. Horan” <anthony.horan@chase.cem>
ISMA & OMB Memorandum M-07-16*"*

117172008 01:30 PM
) bee
Subject Rule 14a-8 Broker Letter (JPM) SPM
Histofy> 3 This message fias beien fomarﬁed
Mr. Hotah,

Attached is the broker letter requested. Please advise within one bus:.ness
day whether there is any further rule 14a-8 requirement .

Sincerely,

Johi. Chevedden

.CCEDO007.pdk
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11717726862  18VFISMA & OMB Memorandum M-07-16*" Py 01/81

S Fidelity

November 17, 2008

Ray T. Chicvedden
*"Flﬁﬂ:& OMB Memorandum M-07-16***

To Whom It May Concern, -

T am responding te Mr. Chevedden's pequest to confiombis mﬁon o Nisourcs, Inc,
{“NT") zad JP Morgan Chase Co. C'JTPM™).

1 can confirm that the Ray T. Chevedden and Veronica G. Chevedden Pamily Trust dated
05/04/30, Ray Chevedden Trustee has continngusly hield no fess then 200.000 shices of
NI and 100 shures if JPM since July 1, 2006.

1 hope this information is Belpful, If you Have any questisns, plesse call the Promipm
Service Departnent assistance ling at 1-800-544-44473.

Sincerely,
I{cﬁn Goff
Senior Preminm Service Specialist

Ouefils5MA & OMB Memorandum M-07-16*

. M t 1
Post-it® Fax Nate 7871 : e L N
® Arthony Hownn | Fuho Ghevedden
Codep! ’
Fhove # 'F‘PSMA & OMB Memorandum M-07-16°""
TWE a2 0 2o ™7 o
Fidoikty Pronaum Senaces
Fidaiity Prefecres Serviges
Tideitty Prefersed Retiement Servies
Fidetiry Disrita:nors Carporution :
Gapet.y Dt me' Kooy MRiat nenny 49 Nark 408 We Phong: 00 S444833

Flapisy Brok gt Survites LLC WYSE, SIPC Salt Lake Chy. UT:64301






RICHARDS
JAYTON &
FINGER

December 19, 2008

JPMorgan Chase & Co.
270 Park Ave.
- New York, NY 10017

‘Re:  Stockholder Proposal Submitted by John Chevedden

Ladies and Gentlemen:

~ We have acted as special Delaware counsel to JPMorgan Chase & Co., a
Delaware corporation (the "Company"), in connection with a proposal (the "Proposal”)
‘submitted by John Chevedden (the "Proponent”), under the name of Ray T. Chevedden as his
nominal proponent, that the Proponent intends to present at the Company's 2009 annmal meetmg
of stockholders (the "Annual Meeting"). In this connection, you have requested our opinion as
to a certain matter under the General Corporation Law of the State of Delaware (the "General

Corporation Law").

_ For the purpose of rendering our opinion as expressed herein, we have been
furnished and have reviewed the followmg documents:

@) the Restated Certificate of Incorporatlon of the Company as filed with the
Secretary of State of the State of Delaware (the "Secretary of State”) on April 5, 2006, as
amended by the Certificate of Ownership and Merger as filed with the Secretary of State on
December 21, 2007, the Certificate of Designations as filed with the Secretary of State on April
23, 2008, the Certificates of Designations as filed with the Secretary of State on July 1, 2008, the
Certificate of Designations as filed with the Secretary of State on August 21, 2008 and the
Certificate of Designations as filed with the Secretary of State on October 27, 2008 (collectively, -
* the "Certificate of Incorporation™);

(ii))  the Bylaws of the Company, as amended (the "Bylaws"); and
(iii)  the Proposal and the supporting statement thereto.

With respect to the foregoing documents, we have assumed: (a) the genuineness
of all s1gnatures and the incumbency, authority, legal right and power and legal capacity under
all applicable laws and regulations, of each of the officers and other persons and entities signing
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or whose signatures appear upon each of said documents as or on behalf of the parties thereto;
(b) the conformity to authentic originals of all documents submitted to us as certified,
conformed, photostatic, electronic or other copies; and (c) that the foregoing documents, in the
forms submitted to us for our review, have not been and will not be altered or amended in any
respect material to our opinion as expressed herein. For the purpose of rendering our opinion as
expressed herein, we have not reviewed any document other than the documents set forth above,
and, except as sct forth in this opinion, we assume there exists no provision of any such other
document that bears upon or is inconsistent with our opinion as expressed herein. We have
. conducted no independent factual investigation of our own, but rather have relied solely upon the
- foregoing documents, the statements and information set forth therein, and the additional matters
recited or assumed herein, all of which we assume to be true, complete and accurate in all

" material respects. A :
Thg Proposal
The Proposal reads as follows:

RESOLVED, Shareowners ask our board to take the steps
necessary to amend our bylaws and each appropriate governing
document to give holders of 10% of our outstanding common stock
_ (or the lowest percentage allowed by law above 10%) the power to
call special shareowner meetings. This includes that such bylaw
and/or charter text will not have any exception.or exclusion
conditions (to the fullest extent permitted by statc law) that apply
only to shareowners but not to management and/or the board.

Discussion = .

You have asked our opinion as to whether implementation of the Proposal would

- violate Delaware law. For the reasons set forth below, in our opinion, implementation of the

Proposal by the Company would violate the General Corporation Law.

: The first sentence of the Proposal requests that the Board of Directors of the
‘Company (the "Board") "take the steps necessary” to amend the Bylaws and/or Certificate of
Incorporation to provide the holders of 10% of the Company's outstanding common stock with
the power to call special meetings of stockholders. The second sentence of the Proposal provides
that-any "exception or exclusion conditions" applying to the stockholders' power to call a special
meeting mustalso be applied to the Company’s "management" and/or the Board. One "exception
or exclusion condition" imposed on the stockholders' power to call special meetings under the
Proposal is their holding 10% or more of the Company's outstanding common stock. As applied
to the Board pursuant to the language of the Proposal, this condition would require the directors
to hold at least 10% of the Company's outstanding common stock to call 2 special meeting of
stockholders. For purposes of this opinion, we have assumed that the Proposal would be read to
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have this effect. Notably, the Proposal does not seek to impose a process-oriented limitation on
the Board's power to call special meetings (e.g., requiring unanimous Board approval to call
special meetings), but instead purports to preclude the Board from calling special meetings
unless the directors have satisfied an external condition—namely, the ownership of 10% of the
Company's stock—that is unrelated to the process through which the Board makes decisions. As
a result of this restriction, for the reasons set forth below, in our oplmon, the Proposal, if
implemented, would violate the General Corporation Law.

Section 211(d) of the General Corporatlon Law govems the calling of special
meetings of stockholders. That subsection provides: "Special meetings of the stockholders may
be called by the board of directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws." 8 Del. C. § 211(d). Thus, Section 211(d) vests the
. board of directors with the power to call special meetings, and it gives the corporation the

" authority, through its certificate. of incorporation or bylaws, to give to other parties as well the
right to call special meetings. In oonmdenng whether mplementatlon of the Proposal would
violate Delaware law, the relevant question is whether a provision conditioning the Board's
power to call special meetings on the directors' ownership of at least 10% of the outstanding
common stock would be valid if included in the Certificate of Incorporation or Bylaws. In our
_ opinion, such a provision, whether included in the Certificate of Incorporation or Bylaws, would
be invalid. :

A. The Provision Contemplated by the Proposal May Not Be Valldly Inchided
in the Certificate of Incorporation.

Because the Proposal seeks to modify or eliminate a "core" power of the Board,
the Proposal may not be implemented through the Certificate of Incorporation. = Section
102(b)(1) of the General Corporation Law provides that a certificate of incorporation may
contain:

Any provision for the management of the business and for the
conduct of the affairs of the corporation, and amy provision
creating, defining, limiting and regulating the powers of the
corporation, the directors, and the stockholders, or any class of the
stockholders . . . ; if such provisions are not con_t;m to the laws of
[the State of Delaware]. '

8DelC. § 102(b)(l) (emphasis added). Thus, a corporation’s ability to curtail the directors'
powers through the certificate of 1 mcorporatlon is not without limitation. Any provision adopted
pursuant to Section 102(b)(1) that is otherwise contrary to Delaware law would be invalid. See
Lions Gate Entm't Corp. v. Image Entm't Inc., 2006 WL 1668051, at *7 (Del. Ch. June 5, 2006)
(footnote omitted) (noting that a charter provision "purport[ing] to give the Image board the
power to amend the charter unilaterally without a shareholder vote" after the corporation had
received payment for its stock "contravenes Delaware law [ie., Section 242 of the General
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Corporation Law] and is invalid."). In terlmg V. Maﬂower Hotel Corp., 93 A.2d 107 118
(Del. 1952), the Court found that a charter provision is "contrary to the laws of [Delaware]" if it
transgresses "a statutory enactment or a public policy settled by the common law or. 1mp1101t in

the General Corporation Law itself."

The Court in Loew's Theatres, Inc. v. Commercial Credit Co., 243 A.2d 78, 81

(Del. Ch. 1968), adopted this view, noting that "a charter provision which seeks to waive a

statutory right or requirement is unenforceable." More recently, the Court in Jones Apparel -

Group, Inc. v. Maxwell Shoe Co., 883 A.2d 837 (Del. Ch. 2004), suggested that certain statutory
rights involving "core" director duties may not be modified or eliminated through the certificate

of incorporation. The Jones Apparel Court observed: o

[Sections] 242(b)(1) and 251 do not contain the magic words
[*unless otherwise provided in the certificate of incorporation"]
~and they deal respectively with the fundamental subjects of
certificate amendments and mergers. Can a certificate provision
divest a board of its statutory power to approve a merger? Or to
approve a certificate of amendment? Without answering those
questions, I think it fair to say that those questions inarguably
involve far more serious intrusions on core director duties than
does [the record date provision at issue]. I also think that the use
by our judiciary of a more context- and statute-specific approach to
police "horribles" is prefetable to a sweeping rule that denudes §

- 102(b)(1) of its utility and thereby greatly restricts the room for
- private ordering underthe DGCL.

Id. at 852. While the Court in Jones Apparel recognized that certain provisions for the regulation

of the internal affairs of the corporation may be made subject to modification or elimination -

through the private ordering system of the certificate of incorporation and bylaws, it indicated
- that other powers vested in the board—particularly those touching upon the directors' discharge
© of their fiduciary duties—are so findamental to the proper functioning of the corporation that
 they cannot be so modified or eliminated. Id. _ ,

The structure of, and legislative history surrounding, Section 211(d) confirm that
the board's statutory power to call special meetings, without limitation or restriction, is a "core" -
power reserved to the board. Consequently, any provision of the certificate of incorporation
purportmg to infringe upon that fundamental power (other than an ordinary process-oriented
limitation)' would be invalid. 'As noted above, Section 211(d) prowdm that "[s]pecial meetings
of the stockholders may be called by the board of directors or by such person or persons as may
be anthorized by the certificate of incorporation or by the bylaws." 8 Del. C. § 211(d). Section

! For a discussion of process-oriented limitations, sce infra, n. 5 and surrounding text.
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~ 211(d) was adopted in 1967 as part of the wholesale revision of the General Corporation Law. In
the review of Delaware's corporate law prepared for the committee tasked with submiitting the
revisions, it was noted, in respect of then-proposed Section 211(d), "[m]any states specify in
' greater or less detail who may call special stockholder meetings,” and it was "suggested that the
common understanding be codified by providing that special meetings may be called by the
board of directors or by any other person authorized by the by-laws or the certificate of
incorporation." Emest L. Folk, III, Review of the Delaware Corporation Law for the Delaware
Corporation Law Revision Committee, at 112 (1968). It was further noted that "it is unnecessary -
(and for Delaware, undesirable) to vest named officers, or specified percentages of shareholders
(usually 10%), with statutory, as distinguished from by-law, authority to call special
meetings .. ." Id. The language of the statute, along with the gloss provided by the legislative
history, clearly suggests that the power to call special meetings is vested by statute in the board,
without limitation, and that other parties may be granted such power through the certificate of
incorporation and bylaws. While the certificate of incorporation and/or bylaws may expand the
statutory default with regard to the calling of special meetings (i.e., parties in addition to the
board of directors may be authorized to call special meetings), the certificate of incorporation
and/or bylaws may not limit the express power of the board of directors to call special meetings, _
except through ordinary process-oriented limitations. T

: That the board of directors’ power to call special meetings must remain unfettered
(other than through ordinary process-oriénted limitations)* is consistent with the most

- fundamental precept of the General Corporation Law: the board of directors is charged with a -
- fiduciary duty to manage the business and affairs of the corporation. That duty may require the
board of directors to call a special meeting at any time (regardless of the directors' ownership of
the corporation's then-outstanding” stock) to present. a significant matter to a vote of the
stockholders.  Indeed, the Delaware courts have indicated that the calling of special meetings is
one of the principal acts falling within the board's duty to manage the business and affairs of the
corporation. See Campbell v. Loew's, Inc., 134 A.2d 852, 856 (Del. Ch. 1957) (upholding a
bylaw granting the corporation's president (in addition to the board) the power to call special

" meetings and noting that the grant of such power did "not impinge upon the statutory right and

duty of the board to manage the business of the corporation”). "[T]he fiduciary duty of a
" Delaware director is unremitting,” Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998). It does not
abate during those times when the directors fail to meet a specified stock-ownership threshold.
As the Delaware Supreme Court has stated, "[a] cardinal precept of the General Corporation Law
of the State of Delaware is that directors, rather than shareholders, manage the business and
affairs of the corporation." Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984). See also
Quickturn Design Sys., Inc. v. Shapiro, 721 A.2d 1281, 1291 (Del. 1998). The provision
contemplated by the Proposal would impermissibly infringe upon the Board's fiduciary duty to
manage the business and affairs of the Company and would therefore be invalid under the
General Corporation Law. : '

2 See infra, n. 5 and surrounding text.
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B. The Provision Contemplated by the Proposal May Not Be Validly Included
in the Bylaws

_ As with. the charter provision contemplated by the Proposal, the bylaw provision
contemplated thereby would impermissibly infringe upon the Board's power under Section
211(d) of the General Corporation Law to call special meetings. In that respect, such provision -
would violate the General Corporation Law and could not be vahdly mplemented through the
Bylaws. See 8 Del. C. § 109(b) ("The bylaws may contain any provision, not inconsistent with
law or with the certificate of incorporation, relating to the business of the corporation, the
conduct of its affairs, and its rights or powers or the rights or powers of its stockholders,
directors, officers or employees ") (emphasxs added).

Moreover, the Proposal could not be implemented through the Bylaws since it
would Testrict the Board's power to call special meetings (other than through an ordinary
process-oriented bylaw)? as patt of its power and duty to manage the business and affairs of the
Company. Under Section 141(a) of the General Corporation Law, the directors of a Delaware
corporation are vested with the power and authority to manage the business and affaus of the
corporation. Section 141(a) provides, in relevant part, as follows:

The busmess and affalrs of every corporation organized under this
chapter shall be managed by or under the direction of a board of

directors, except as may be othermse provided in this chapter or in
its certlﬁcate of mcoggoratlon :

8 Del. C. § 141(a) (emphas1s added). Section 141(a) expressly provides that if there is to be any
deviation from the general mandate that the board of directors manage the business and affairs of
the corporation, such deviation must be provided in the General Corporation Law. or the -
certificate of incorporation. Id.; see, e.g., Lehrman v. Cohen, 222 A.2d 800, 808 (Del. 1966).
The Certificate of Incorporation does not (and, as explained above, could not) provide for any
substantive limitations on the Board's power to call special meetings, and, unlike other
provisions of the General Corporatlon Law that allow the Board's statutory authority to be
modified through the bylaws;* Section 211(d) does not provide that the board's power to call
special meetings may be modified through the bylaws. See 8 Del. C. § 211(d). Moreover, the
phrase "except as otherwise provided in this chapter” set forth in Section 141(a) does not include
bylaws adopted pursuant to Section 109(b) of the General Corporation Law that could disable the
board entirely from exercising its statutory power. In CA, Inc. v. AFSCME Employees Pension
Plan, 953 A.2d 227, 234-35. (Del 2008), the Court, when attempting to determine "the scope of

3 See infra, n. 5 and surroundmg text.
- * For example, Section 141(f) authorizes the board to act by unanimous written. consent
"[u]nless otherwise restricted by the certificate of incorporation or bylaws." See 8 Del. C. §-

141(f).
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shareholder action that Section 109(b) permits yet does not improperly intrude upon the.
 directors' power to manage [the] corporation's business and affairs under Section 141(a),"
indicated that while reasonable bylaws goveming the board's decision-making process are
generally valid, those purporting to divest the board entirely of its substantive decision-making .
power and authority are not.’ ‘

The Court's observations in CA are consistent with the long line of Delaware
cases highlighting the distinction implicit in Section 141(a) of the General Corporation Law
between the role of stockholders and the role of the board of directors. As the Delaware .
Supreme Court has stated, "[a] cardinal precept of the General Corporation Law of the State of
Delaware is that directors, rather than shareholders, manage the business and affairs of the
corporation.” Aronson, 473 A.2d at 811.. See also McMullin v. Beran, 765 A.2d 910, 916 ('Del
2000) ("One of the fundamental principles of the Delaware General Corporation Law statute is
that the business affairs of a corporation are managed by or under the direction of its board of
diréctors.”) (citing 8 Del. C. § 141(a)); Quickturn, 721 A.2d at 1291 ("One of the most basic
tenets of Delaware corporate law is that the board of directors has the ultimate responsibility for
managing the business and affairs of a corporation.”) (footnote omitted). The rauonale for these

* statements is as follows:

Stockholders are the equitable owners of the corporation's assets.

However, the corporation is the legal owner of its property and the
stockbolders do not have any specific interest in the assets of the
corporation. Instead, they have the right to share in the profits of
the company and in- the distribution of its assets on liquidation.

Consistent with this division of interests, the directors rather than
the stockholders manage the business and affairs of the corporation
and the directors, in carrying out their duties, act as fiduciaries for
the company and its stockholders.

Norte & Co. v. Manor Healthcare Co:p. ., C.A. Nos. 6827, 6831, slip op. at 9 (Del. Ch. Nov. 21,
1985) (citations omitted); see also Paramount Commec'ns Inc. v. Time Inc., 1989 WL 79880, at-
*30 (Del. Ch. July 14, 1989), affd, 571 A.2d 1140 (Del. 1989) ("The corporation law does not

5 The Court stated: "It is well-established Delaware law that a proper fimction of bylaws
is not to mandate how the board should decide specific substantive business decisions, but rather, .
to define the process and procedures by which those decisions are made. . . . Examples of the
procedural, process-oriented nature of bylaws are found in both the DGCL and the case law. For
example, 8 Del. C. § 141(b) authorizes bylaws that fix the number of directors on the board, the
number of directors required for a quorum (with certain limitations), and the vote requirements -
for board action. 8 Del. ‘C. § 141(f) authorizes bylaws that preclude board action without a
meeting." CA, 953 A.2d at 234-35 (footnotes omitted).
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operate on the theory that directors, in exercising then' powers to manage the firm, are obligated
to follow the wishes of a majority of shares. "5 Because the bylaw contemplated by the
Proposal would go well beyond govermng the process through which the Board determines
whether to call spemal meetings — in fact, it would potentially have the effect of disabling the
Board from exercising its statutorily-granted power to call special meetings — such bylaw would
be invalid under the General Corporation Law.

Finally, the "savings clause" that purports to limit the mandates of the Proposal
"to the fullest extent permitted by state law" does not resolve this conflict with Delaware law.
On its face, such language addresses the extent to which the requested "bylaw and/or charter text
will not have any exception or exclusion conditions" (i.e., there will be no exception or exclusion
conditions not required by state law). The language does not limit the exception and exclusion
conditions that would apply "to management and/or the board,” and were it to do so the entire
second sentence of the Proposal would be a nullity. The "savings clause" would not resolve the
conflict between the provision contemplated by the Proposal and the dictates of the General -
Corporation Law. Section 211(d), read together with Sections 102(b)(1) and 109(b), allows for
no limitations on the board's power to call a special meeting (other than ordinary process-
oriented limitations);’ thus, there is no "extent" to which the restriction on that power -
contemplated by the Proposal would otherwise be permitted by state law. The "savings clause"
would do littlé more than acknowledge that the Proposal, if implemented, would be invalid under
Delaware law.

Conclusion

Based upon- and subject to the foregoing, and subject to the limitations stated
herein, it is our opinion that the Proposal, if adopted by the stockholders and 1mplemented by the
Board, would be invalid under the General Corporatlon Law.

The foregoing opinion is limited to the General Corporation Law. We have not
considered and express no opinion on any other laws or the laws of any other state or-
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
and regulations of stock exchanges or of any other regulatory body.

§ But see UniSuper Ltd. v. News Corp., 2005 WL 3529317 (Del. Ch. Dec. 20, 2005). In
that case, the Court held that a board of directors could agree, by adopting a board policy and
promising not to subsequently revoke the policy, to submit the final decision whether to adopt a
stockholder rights plan to a vote of the corporation's stockholders. The board's voluntary
agrecment to contractually limit its discretion in UniSuper, however, is distinguishable from the

instant case. The bylaw contemplated by the Proposal, if adopted by the stockholders and
implemented, would potentially result in stockholders divesting the Board of its statutory power

to call syeclal meetings.
See supra, n. 5 and swrrounding text.
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The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may firnish a copy of this opinion letter to the
SEC in connection with the maiters addressed herein and that you may refer to it in your proxy
statement for the Annual Meeting, and we consent to your doing so. Except as stated in this
paragraph, this opinion letter may not be furnished or quoted to, nor may the foregoing opinion
be relied upon by, any other person or entity for any purpose without our prior written consent.

Very truly yours,

/&a&n&/ Lé/%vt( /’{“j’(// /ﬂ

MG/IMZ/PHS



HHH HEE HHAEEE O HHEEE #EE #H O HH#H # #HEH

# # # # # ¥ O## O# ##  0#  #

¥ # ## # # # #

# # #  #Hu#d # #H## #H#H  #

#HH# HH# # # # #

### # # # # #

### # # # ## # H# 0# 0 0# #
# # HHHHEE HEEHE O# HHH O # #HHH HH#

Job : 231
Date: 3/11/2009
Time: 2:17:47 PM



Page 1 of 2

Weiss, Carol

From: Tomaselli, Traci [TTomaselli@lowenstein.com]
Sent: Tuesday, March 10, 2009 3:47 PM

To: CFIT-EDGAR

Subject: FW: Celldex Therapeutics, Inc. (Weiss)

Follow Up Flag: Follow up
Flag Status: Blue
Attachments: img-305155259-0001.pdf; img-305155318-0001.pdf

Just wanted to follow up on the email sent below to see if you required any additional information to process the
request. We are happy to assist in any way needed to make sure the filings are corrected as provided in the
letters attached hereto.

Best regards,

Traci M. Tomaselli

Counsel

Lowenstein Sandler PC

1251 Avenue of the Americas
New York, New York 10020
Tele: 646 414 6926

Fax: 973 422 6867
ttomaselli@lowenstein.com
www.lowenstein.com

From: Tomaselli, Traci

Sent: Thursday, March 05, 2009 7:08 PM

To: 'cfitedgar@sec.gov'

Cc: Tomaselli, Traci; Chip Catlin; Pergola, Anthony O.
Subject: Celldex Therapeutics, Inc.

Attached are two letters which were filed with the SEC by Celldex Therapeutics, Inc. via Edgar earlier today.

The accession numbers for the attached correspondence filings are 0001104659-09-014719 and 0001104659-09-
14720. These correspondence filings relate to the Form 10-K for Celldex Therapeutics, Inc. which was
incorrectly filed under the wrong CIK number and request that the Form 10-K be deleted from the incorrect CIK
filer's edgar filings and that the date be adjusted on the for the Form 10-K filed by Celldex Therapeutics, Inc.
under the correct CIK number to reflect the date it was initially filed with the SEC.

If you have any questions relating to the correspondence filings or the Form 10-K for Celldex Therapeutics,
Inc. please do not hesitate to contact me at the number listed below or Chip Catlin, the CFO of Celldex
Therapeutics, Inc. at (781) 433-3148. Further, any response to this request should be faxed to Chip Catlin at
(781) 433-0480.

Traci M. Tomaselli

Counsel

Lowenstein Sandler PC

1251 Avenue of the Americas

03/11/2009
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New York, New York 10020
Tele: 646 414 6926

Fax: 973 422 6867
ftomaselli@lowenstein.com
www.lowenstein.com

Circular 230 Disclaimer: To ensure compliance with requirements imposed by the IRS, we inform you that any
U.S. federal tax advice contained in this communication (including any attachments) is not intended or written to
be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue
Code or (ii) promoting, marketing or recommending to another party any transaction or tax-related matter(s)
addressed herein.

This message contains confidential information, intended only for the person(s) named above, which may also be
privileged. Any use, distribution, copying or disclosure by any other person is strictly prohibited. In such case, you
should delete this message and kindly notify the sender via reply e-mail. Please advise immediately if you or your
employer does not consent to Internet e-mail for messages of this kind.

Lowenstein Sandler's practice in the State of California is conducted by Lowenstein Sandler LLP, a limited liability
partnership comprised of professional corporations.

03/11/2009



